
IV. COMMUNICATIONS WITH SUBSCRIBERS -- PRESENT AND PAST

A. Win-Back Communications Versus Verification Communications

A number of commentors attack carrier communications with customers.

Some commentors even request the Commission to prohibit ILEC communications.

For example, WorldCom and Time Warner ask for restrictions (basically

prohibitions) on ILEC communications to customers who have requested to be

changed to a new LEC.59 Other commentors attack already-communicated

messages from ILECs.60

It is clear that a number of commentors object to PC "verification" messages

being communicated to subscribers who switch carriers. AT&T, for example, asks

the Commission not only to conclude that Executing Carriers need not verify

Submitting Carrier PC changes, but that they be forbidden from doing so.

US WEST does not intend to get into the issue of whether such a prohibition

such as that requested by AT&T is or is not warranted. That debate is better

engaged in by carriers who communicate "verification" messages, which U S WEST

does not do.

Our interest here is in assuring that the Commission understand and

appreciate the difference between a "verification message" (sent before a carrier

switch is processed and executed) and a "win-back" communication (which may

contain a "verification" line or two). The latter is not only lawful business conduct

59 WorldCom at 6; Time Warner at 4-6.

60 Specifically, MCI attaches a communication from BellSouth; LCI attaches a
communication from Ameritech.
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engaged in by carriers across the telecommunications industry but it is clearly

protected First Amendment speech that in no way can be demonstrated to be

anticompetitive.61 Indeed, given the response that U S WEST -- as well as other

carriers -- have received to such communications with respect to intraLATA toll

switches particularly, the value of such a communication to the overall consumer

If: · 62we are IS patent.

Like Ameritech, U S WEST sends out win-back communications to customers

only after the switch of carriers has taken place.63 As U S WEST pointed out in our

Opening Comments, all carriers have a right to know what customers they serve

61 LCI attacks the Ameritech correspondence as "discourag[ing] customers from
changing their" carrier. LCI at 3. A reading of that correspondence demonstrates
that LCI's characterization is inaccurate. The correspondence primarily touts
Ameritech's virtues as a carrier, promoting its service and reputation. However,
even if LCI were correct in its characterization, there is nothing unlawful in
discouraging customers from leaving a carrier.

62 For example, Ameritech points out that "as part of [its] 'winback' efforts"
conducted between January 1 and June 30, 1997, it discovered that "approximately
36% of all residential customers contacted and 25% of all small business customers
contacted" "indicated that their intraLATA toll service provider had been changed
without their knowledge, authorization, or consent." Ameritech at 6. Compare
US WEST at 25 (mentioning a BellSouth survey and US WEST's experience with
the unauthorized switching occurring regarding intraLATA service); and
BellSouth's communication which contains a neutral consumer advisory about what
to do if the customer was not aware that its service had been switched.

63 Ameritech at 6 n.5. While MCI complains about the BellSouth correspondence it
attaches to its filing, it never does establish that the switch in carrier had not been
made (which the letter represents), only that MCI did not know about it. MCI at 7.
US WEST has no knowledge of BellSouth's processes, but in US WEST's case (as
discussed more below) this would hardly be possible.
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and which customers they have 10st.64 Indeed, U S WEST currently generates daily

a "WinILoss" report for CLECs that advises what customers they have gained since

the prior day and those they have loses Obviously, carriers who receive such

reports are free to send out communications to the customers they have 10st.66

The Commission must be cautious in addressing carrier-customer

communications. Barring something deceptive about the communication, it is

clearly protected by the First Amendment. Arguments that such communications

should be restricted should be rejected.

V. PC PROTECTION

A. Communications About PC Protection

A number of parties address the issue of PC protection and associated

communications. Not surprisingly, lXCs -- while they acknowledge the possible

64 U S WEST at 22. We also pointed out that such information had been provided to
IXCs for years. Id. Compare GTE at 9 (lXCs regularly request customer carrier
changes in bulk (via magnetic tape».

65 Such reports can be requested either electronically or manually. Such would
clearly constitute "adequate notification" to a carrier, such as MCI claims is
necessary. MCl at 7. It should be immaterial whether a receiving carrier actually
reviews the information daily or not.

Due to existing system issues, the CLECs get these reports daily, but
US WEST does not get a daily report, at this time. We are working on this matter
so that U S WEST can receive a similar report in a similar time frame.

66 Thus, CompTel is incorrect in its assertion that ILEC win-back communications
are "based on the unique ability of [ILEC] marketing and sales personnel to access
PC-change information." CompTel at 6. The information is reported to all carriers
and is reported vis-a-vis changes to that carrier's customer base -- not others.
Compare Frontier at n.37; emphasis in original (observing that it has no objection
to LECs "like any other carrier -- communicating with customers after the fact").
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necessity of such protection in limited circumstances67
-- argue to restrict the

communications about such protection either by content68 or by service or by time.
69

ILECs generally argue that PC protection was driven by consumer demand to

protect against bad-acting carriers providing IXC services70 and that the consumer

concern over unauthorized carrier switches (having been generated by IXCs) will

continue as competition in other markets increases. Indeed, the slamming of

customers with respect to intraLATA toll strongly suggests that customers may

increasingly protect their accounts. 71

US WEST believes that the Commission should not regulate in the area of

PC protections or the communications associated with them. We agree with

Ameritech than any suggestion that PC protection is somehow inherently

67 See, ~, AT&T at 19; TRA at 21-22.

68 These arguments are generally made in the context of attacking the content of PC
protection communications already conveyed by certain ILECs.

69 See,~, MCI at 11,15-16; AT&T at 20; Intermedia at 7; CompTel at 8-9 (all
arguing that ILECs should not be permitted to solicit PC protections from
customers with respect to local or intraLATA service for some period of time,
ranging from six months to a year after the occurrence of some event).

70 See,~, SNET at 3-4,6; Ameritech at 21; GTE at 11-12.

71 It is not correct to assert, as some commentors do, that the absence of meaningful
competition with respect to a particular service offering (such as local service)
means that there is no reason to offer PC protection because slamming cannot
occur. See CompTel at 8; AT&T at 18. A customer who has been slammed uses the
PC protection as a prophylactic against future conduct. Particularly a customer
who has been slammed with respect to IXC services (which ILECs provided in only
limited circumstances) might well want to protect their other services to avoid the
fallout from aggressive competitive responses associated with those services. It
seems quite contrary to the public good to prohibit a customer from being able to
exercise such a choice. And the offering and exercising of such choice cannot be
characterized as an ILEC "anticompetitively lock[ing]-in ... customers," as claimed
by CompTel at 8. Compare TRA at 22 (referencing carriers "'locking in'" customers).
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anticompetitive (in the antitrust sense of the word) should be rejected. 72 While it is

true that PC protections can be implemented in a manner that may be deceptive or

that may operate to retard easy switching of carriers, the market,73 judicial and

regulatory venues seem to be well-equipped, at this point in time, to provide the

appropriate direction in this area without additional federal regulatory

intervention.74 So long as a PC protection communication is voluntary/5 and is not

deceptive and clearly communicates the potentially affected services in language

calculated to be understood by the customer,76 a carrier should not be prohibited

from engaging in such communication with respect to any category of service

(including local service) at any time.

72 Ameritech at 20.

73 As SNET has pointed out, the existence of PC protection has not diminished
vigorous competition in its territory. SNET at 3. See also TOPC at 3 (noting that
PC protection is not anticompetitive because it does not limit speech and the
subscriber always retains the prerogative to take action to facilitate a proposed
commercial transaction); PUCT at 4-5.

74 For example, to the extent that PC protection communications have already been
found to be deceptive, other carriers will clearly take these findings into account
when crafting their communications.

75 U S WEST remains of the position that such communications should not be
compelled, but should be at the discretion of the carrier. US WEST at 41. To the
extent, however, that such communications occur, we support the general kinds of
additional elements as suggested by TRA at 25-26 (that the particular services be
identified clearly; that how PC protection is secured and how it is eliminated be
explained; that whether the PC protection carries over to another carrier be
addressed); MCI at 17; Ameritech at n.21.

76 See,~, US WEST at Section IV and n.49. And see Ameritech at 5-6,8-9 (noting
the market confusion over the current terminology associated with service
categories).
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It is obvious from the filed comments that ILECs have different positions

regarding the provision of PC protection -- some offering the protection only in

response to affirmative customer request,77 some being more proactive in their

communications.78 But so long as PC protection is afforded the customer with

respect to any of its serving carriers (and the comments filed in this respect indicate

that such is the caset further regulation of PC protection is unnecessary.

B. The Entity Controlling PC Protection

US WEST agrees with those commentors who argue that PC protection

should be controlled by the end user customer and solely by that customer.80

Contrary to the arguments of some commentors, carrier-agents should not be

permitted to impose or remove PC protection either through LOAs,81 3PVS2or

"reverse PC" conduct. 83

77 See, ~, GTE at 12. The majority of carriers appear to approach PC protection
pursuant to the more passive approach.

78 See, ~, SNET at 7-8.

79 See, ~, id. at 7-8; Ameritech at 22; GTE at 12. Unreasonable discrimination in
this regard could already be addressed under 47 U.S.C. §§ 201(b), 208. See GTE at
13.

80 Working Assets at 6 (only subscriber should be able to order PC protection and not
carriers on their behalf, since latter has great potential for abuse); NCL at 8; PUCT
at 4; TRA at 3.

81 360 at 4 (pC protection should be able to be reversed either through direct contact
with customer or signed LOA).

82 See,~, MCI at 18; AT&T at 18; Excel at 4; BCI at 3,9-10 (PC protection should
be able to be ordered or eliminated by any carrier, subject to 3PV for all
transactions).

83 ACTA addresses something called a reverse PC process which is extremely
difficult to understand. However, the gist of it seems to be that a customer would
always be switched back to a prior carrier unless the customer advised to the
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Because U S WEST believes that PC protection should remain peculiarly a

personal "self-help" offering, we oppose those suggestions that such protection

should be permitted to be activated or eliminated through carrier action or 3PV

conduct.84

C. "Carry-Over" Of PC Protection

A number of commentors address the Commission's inquiry about whether

PC protection would carry over when an end user changes from one ILEC to

another. Some support the carry-over of such protection;85 others oppose it.86

U S WEST opposes the carry-over of PC protections when a customer moves

from one carrier to another, both on practical and sound-commercial-practice

grounds. While there are certain situations where an assuming carrier would know

about an end user's utilization of PC protection (such as a reselling CLEC of an

ILEC's services),87 there are other situations where the carrier would not have such

information (such as where the assuming carrier is purchasing Unbundled Network

Elements ("UNE") or is facilities-based).

Thus, U S WEST believes that the better practice is for the end user to make

all commercial service arrangements with the new provider (PC carrier for IXC,

contrary. ACTA at 29-31. This proposal would appear to totally undo the notion of
PC changes submitted by carriers. Thus, it would be absolutely unworkable.

84 See, M.:., Ameritech at 23.

85 See, M.:., WorldCom at 10; Ohio Consumer Counsel at 3.

86 See, M.:., Ameritech at 23-24. Compare TRA at 26 (where TRA does not actively
oppose a carry-over, but includes in its notification a statement that such will not
carry-over).

87 See note 36, supra.
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need for PC protection, etc.).88 While, in a resale arrangement, this might amount to

"carrying-over" the protection, such carry-over would actually be the result of an

independent determination.89 Indeed, it is this process that is incorporated into

US WEST's resale agreements, where (with but one exception) all communications

between an end-user customer served by a CLEC are required to be handled

between the CLEC and the customer.90

VI. THIRD-PARTY ADMINISTRATOR FOR PC TRANSACTIONS

A number of commentors support the establishment of a third-party

administrator to process all PC changes, verifications, and PC protections.91

U S WEST supports those commentors opposing this notion.92

The creation of such an administrator would not be cheap and the need for

such an entity is certainly not demonstrated by any of the supporting entities.93

88 See,~, Ameritech at 24 ("customers who change LECs should interface
exclusively with their new LEC with respect to their local exchange needs").

89 Compare id. at 24 (nothing that the reseller can arrange for the "renewal" of the
PC protection).

90 The one exception has to do with an allegation of slamming. Ifan end user calls
U S WEST and advises that they were switched from one LEC to another without
authorization, U S WEST will process a switch-back to the appropriate carrier and
will not require the end user to communicate that message through a carrier.

91 See,~, CompTel at 7; LCI at 4-10; TRA at 6-7,9,18-21,24; MCI at 25-26;
Sprint at 6, 19-20. Although not precisely advocated as a "gatekeeper" function, the
proposals for mandated 3PV for all carriers, where the 3PV would handle all of the
referenced transactions, would amount to a similar administrative scheme, lacking
only the "national" component.

92 See, ~, Time Warner at 14-15; NC Public Staff at 2, 7; BellSouth at 16.

93 Other than speculative concerns about ILEC-bad acting in the form of delaying
the processing of PC changes or somehow manipulating their content (something
which is very unlikely to occur given current processes and technology (see note 3,
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None of the entities proposing such an administrator really provide much by way of

detail as to the organization or structure. Those that do, propose an organization

similar to the 800-database structure currently deployed.94 Despite such

identification, however, those parties never demonstrate the fundamental need for

such a structure.

For one thing, it is unclear how such a structure/entity would operate vis-a-

vis a carrier's switch. Right now, as Sprint notes, an ILEC must perform the switch

changes necessary to convert a customer from one IXC to another (or from an ILEC

to some CLECs).95 Presumably, LECs would continue to have to "process" PC

changes to accomplish this, regardless of whether the "administration" was lodged

elsewhere.96 Thus, the creation of such an organization would "have the effect of

doubling the transaction costs associated with a subscriber's selection of primary

carrier.'>97 The creation of such a mammoth bureaucracy is totally without

supra), the primary factual evidence as to why such an administrator should be
appointed is that IXCs engaged in "jamming" actions with respect to resellers in the
past and similar conduct could occur from ILECs. TRA at 20-21. Here again, the
sins of the IXCs are being laid on the backs of the ILECs. The Commission should
reject this evidence as demonstrating any current compelling need for such an
administrator.

94 TRA at 18-21.

95 Sprint at II.

96 But compare MCI at 25 (first bullet, where it suggests that this third-party
administrator would "process the vast majority of switch activities," suggesting that
there would be more than "administration" undertaken by this administrator but
routing translations, as well).

97 FNPRM ~ 11. While the Commission was there making an observation about
"dual" verification obligations vis-a-vis Submitting and Executing Carriers, its
observation is no less relevant in this context.
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foundation based on the existing record evidence.

VII. THE MAKE WHOLE PROCESS

A number of commentors comment on the Commission's proposals regarding

carrier-to-carrier liability, as well as carrier-to-subscriber liability. The vast

majority of commentors seem to support a model that looks something like the

following: A subscriber who has paid a Slamming Carrier would look to the

Slamming Carrier to pay over the amounts submitted by the subscriber and

collected by the Slamming Carrier to the Original Carrier. The Original Carrier

would then recalculate the price of the calling transactions under its rate schedule

and reimburse the affected subscriber with the difference. Having been made whole

with respect to its foregone revenues, the Original Carrier would be expected to

reinstate premiums, bonuses, etc.

An individual who realized that it had been converted to a carrier not of its

choosing would not be required to pay that carrier (to avoid the insult). The

Slamming Carrier98 would be required to provide the Original Carrier with certain

billing details within a certain time to allow the Original Carrier to re-rate the

calling transactions according to its rate schedule. The Original Carrier would then

re-rate and bill the calls and the subscriber would pay the Original Carrier, who

would then restore the appropriate premiums, bonuses, etc.

98 In some respects, it is not fair to call this carrier a Slamming Carrier, since the
proposals being proffered generally agree that the same methodology would be in
place regardless of fault. Thus, the plan is to make everyone whole, regardless of
the fact that no one might have done anything "wrong."
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The former proposals are fairly aligned with the Congressional proposal in

Section 258(b). The latter are derivations from the former meant to capture the

spirit of Section 258(b) in light of Congress' silence when there is no collection by

the Slamming Carrier.

It is not U S WEST's intention here to criticize these proposals. So long as

the subscriber is not absolutely absolved from payment, U S WEST believes there

are a number of various methods by which both innocent carriers and subscribers

can be made whole.

Our purpose in commenting on the "make whole proposals" is primarily to

draw the Commission's attention to the administrative complexity of some of what

is being suggested. For example, a number of the proposals require the Original

Carrier to "re-rate" the call based on billing information/detail being provided by

the Slamming Carrier to the Original Carrier. This might not be as easy to

accomplish as it sounds.99 Finding an individual calling record among millions of

records might not be easy. Furthermore, if a carrier does not bill through its own

systems but uses a LEC, there could be further complications. Finally, finding a

Slamming Carrier to either remit monies or billing information might prove to be

an impossibilitylOO -- thus frustrating not only the Congressional remedy but any

Commission-extended "make whole" process.

99 See Sprint at 30 n.25.

100 See NCL at 5-6 (noting the problems that can be encountered in trying to reach
Slamming Carriers and resolving disputes); PaOCA at 8 (noting that often a
Slamming Carrier has no more than a post office box and voice mail); VSCC at 2-3
(noting the current "run around" process often employed by Slamming Carriers).
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Furthermore, U S WEST agrees with AT&T, that the Commission's proposal

that the Original Carrier make some type of "demand" on the Slamming Carrier

within 10 days fails to provide sufficient time for such a demand to be made. 101

Furthermore, in U S WEST's opinion, requiring that the Original Carrier take any

action seems to place the burden of taking action on the wrong carrier. The better

proposal is to have the Slamming Carrier take action, as suggested by the TOPC.

The TOPC proposes that whether the Slamming Carrier has been paid (and needs

to remit funds) or has not been paid (and needs to remit records), the burden of

taking action should be on that Carrier. 102 Thus, the timeframe in which action

needs to be taken should be increased and the carrier required to take action should

be switched.

Furthermore, U S WEST supports both the comments of SBC and the TOPC

regarding the process associated with the carrier dispute resolution process. As

suggested by SBC, to the extent that the Original Carrier cannot get the Slamming

Carrier to respond, the certification necessary to be presented to the Commission

should be able to be submitted by one carrier with a recitation of the facts

associated with the attempt to proceed with private dispute resolution. 103 In this

way, the certification process will not be unduly delayed.

The proposal of the TOPC that payment proceed final dispute resolution is

101 AT&T at 12-13 and n.17.

102 TOPC at 4.

103 SBC at 13-14.
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also a sound one. 104 Particularly in the context of "no fault" processing, there is no

good reason to allow a Slamming Carrier to dispute the mechanics of the

transaction while withholding revenues received. There are ample processes that

can be crafted to reimburse the Slamming Carrier should it be entitled to

reimbursement.

VIII. CONCLUSION

Based on the above comments, U S WEST urges the Commission to keep to a

minimum the amount of broad industry regulation prescribed regarding PC

solicitations, verifications, changes and protections. The Commission should

increase its enforcement activities, focusing on those carriers who engage in

deceptive and misleading practices, or whose unauthorized dispute figures and

reporting demonstrate some egregious lapse in fair and sound commercial business

practices.

Carriers should retain maximum flexibility in utilizing verification options.

For this reason, the welcome option should be retained (with modifications) and the

electronic authorization and 3PV models should be modified slightly to allow for

their better practical applications.

The Commission should impose no "LEC or ILEC-only" mandates. The

language of the statute certainly suggests Congress rejected such an approach. The

Commission's rules should apply to all telecommunications carriers, with the

exception of CMRS providers. With respect to the latter, both the business and

104 TOPC at 6.
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industry structure virtually assure slamming is not a constituent element of the

provision of CMRS.

Finally, the Commission should decline to increase industry costs associated

with slamming prevention -- particularly where proposed "solutions" lack detail and

evidentiary support to prove that they will operate to alleviate anything other than

conjecture and speculation about what "might" occur in the industry or the market

in the future is lacking. The Commission should focus its attention on the crafting

of practical, real-world regulations, consistent with the First Amendment, that can

be implemented with some degree of administrative ease and that focus on the

problem to be solved. In that regard, the Commission should include within its

final regulatory regime regulations that are clearly targeted to those carriers most

obviously engaging in intentional slamming conduct.

Respectfully submitted,

Of Counsel,
Dan L. Poole

September 29,1997

By:

U S WEST, INC.

,-, ./

~a1~~"
Suite 700
1020 19th Street, N.W.
Washington, DC 20036
(303) 672-2859

Its Attorney
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